were incorporated under the. laws of the State of §
Hn September 1, 1995. Article IV of your incorporatiny
strume 7
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Internal Revenue Service

Department of the Treasury

Refgrine:p ¥ to:

.Dat,e: .

MAY 2 3 1997

Employer Idantification Numberz 4
Kay Districtq‘

Dear Applic#nt:

We have considered your applicdtion for recognition of :
exemption from federal income tax as an organization described in:
section 501(c)(4) of the Internal Revenue Code. For the reasons .
stated below, we conclude that you do' riot qualify for tax )
exemption under this section. Your [protest rights are also
explained below. e

states that you have been formed

to promote and

f sidep .

Article IV also provides that you shall ha¥® The power to lay
out, build, and maintain public streets’ and roads within the
subdivision to own, lease, and operata recreational and eating
facilities for the benefit and use df: the residents, and to
acquire, maintain, and operate a pri: ate airstrip for the use of '
your members. This Article also states that you are not : ‘ :
organized or operated for profit. i ‘

Article V of your incorporating instrument states in section’
1 that every person or entity r of the:
equitable title in a lot (at shall be:
a member of the Corporation, ‘Under [Section 2, m S shall have
one vote for each lot in which they hold the interest required
for membership per Section 1. b o

Bylaws, Article III sets forth itin;ee purposes, as follows:

A. To promote, develop and maintain the common property’
of the association. | : :

B. To promote and encourage aviation, social and
recreational activities of the community.

C. To foster, promote and engage in aviation education.

. NO PROTEST RECRIVE 5
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Bylaws, Article V provides that ziqmﬂambers who NN
Mhall be assessed a fee by the Board
of Directors for use of the facilities. '

In an undated letter received in:the Cincinnati District
Office on January 21, 1997, and responsive to a development
letter from that office, you have furnished the following
information: ;

'

You use your funds, all derived #nom your membership, to
maintain the Association property, consisting of an airstrip and
road, both of which abut members’ proparty. They are shown on a

map which you have submitted. This community property is open to ;
the public. As illustration, the N I
Fuxrther, you inform us that, j

"AC present, there are six residences|under.construction in the
subdivision. fThere are twalve landowners and there is no - set

.Yearly assessment. Each ownaer contributes equally when the need

arisaes. " oo
. [N

In a subsequent letter, received}in?the Cincinnati District

on February 14, 1997, and responsive t¢ a follow-up letter from
that office, you advise that the airst:ip does not connect ‘to any
airport. Also, it is not listed on any air charts. Accordingly,
"it is used by the homecwners and their friends about 90% of the
time. Community organizations such aé'tpe Air National Guard or
Civil Air Patrol may use it for specified operations with : :
permission, or it might be used by any pilot in an emergency." . E
i . . ) !

Concerning social or recreationa#'aptivities, you respond
that, !

‘ [
The organization will have occasfional picnics or
covered dish dinners, usually in ¢onjunction with a
meeting of the homeowners association. There are no .
regqularly scheduled activities and no plans for any use
of the association’s money to be spent for these ‘
activities. In the past, food has been provided by the
individuals. _-{' :

Bsstion 501(c)(4) of tha Code provides for the exemption ‘
from fedezal income tax of civic leagues or oyganizations nat o
crganized for profit but operated exclusively.for the promotion ¢
of social welfare, no part of the net earnings of which inures ta .

~ the benefit of any private shareholder’ ¢r individual.
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Section 1.501(c)(4) - 1(a) (2) (1) -of the Income Tax ;
Regulations provides that an organization is operateq exclusively ?
for the promotion of social welfare if it is primarily engageq in - i
promoting in some way the common good and general welfare :of the :
people of the community. Such an organization is one which is
operated primarily for the purpose of bringing about civic
betterments and social improvements..

In Rev. Rul, 74-99, 1974-1 C.B. 131, the Service described
the circumstances under which a honmeowners’ association may
qualify for exemption under section 501{c) (4) of the Code. The
Rev. Rul. reguires that a homeowners: dssociation desiring to
qualify for exemption under section 501(c) (4) must serve a
"community.® Although an exact delineation of the boundaries of . :
a "community" contemplated by section :501(c) (4) is not possible, X
the term as used in that section has:traditionally been construed :
as having reference to a geographical ‘unit bearing a reascnably |
recognizable relationship to an areajordinarily identified as a
governmental subdivision or a unit of district thereof.

. Rev. Rul. 74-99 goes on to set fgrth two additional criteria
which a homeowners association must satisfy in order to qualify
for exemption under section 501(e) (4) of the Code: (1) it must
not conduct activities directed to the exterior maintenance of
privata residences because this reinfprees the ¥ ei
presumption that the organization is, operated primarily for
private benefit"; and (2) it owns and ‘maintains only common areas
or facilities such as roadways and parklands, sidewalks and j
street lights, access to or tha use and anjoyment of which is '
extended to members of the general public and is not restricted ;
to members of the homeowners’ assocjation,

i

In Rev. Rul. 80-~63, 1980-1 C.B.116, tha Service provided
guidance as to whether the conduct of certain activities will
affact the exempt status under Code saction 501(c) (4) of
othervise qualifying homeowners’ assbclations. With regaxrd to
the issua of the definition of a "commuhity®, the Rev. Rul.
states that: L : v

Whether a particular ﬁomgowners'
association meets the requirements of
conferring benefit on a community must be
determined according to the facts and
circumstances of the individual case. Thus,
although the area represented; by an
association may not be a community within the
meaning of that term as contemplated by Rev.
Rul. 74-99, if the association’s activities )
benefit a community, it may still qualify for
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exemption. For instance, if tha association

ewns and maintains common: areas and -

facilities for the use and:enjoyment of the : !
general public as dxstingulshed from areas :
and faclilities whose use and. enjoyment is :
controlled and restricted: to!members of the :
association then it may satlsfy the " ;
requirement of serving a community.

In Lake Petersburg Association'v.. ggmmlsgign‘; 33 CCH Tax
Ct. Mem. 259 (1974), taxpayer, a nonhprofit membership

organization, argued that it qualifieéd; for exemption under :
section 501(c) (4) of the Code because it was created to stimnlate
the local economy and to make the area a better place to live.
The organization was formed to construct a lake community in '
which it leased lots to members. The Tax Court concluded, based
upon the evidence presented, that the organization was operated -
primarily for the benefit of its memhers rather than for the
benefit of the entire community. The Court found that the : '
organization "directly benefited only those people who were :
members and whe therefore could enjoy the facilities and
environment that the lake provided": . Further, the Court , .
concluded that any economic beneflt to: the local area was . .o
indirect and remote. : : ‘
In ElQ2.EQQ_LéK§_A§§QEliEiQn;Iﬂs___4_th§§Q_§t§§§§L 89~1 ' i
USTC §9180 (4th Cir. 1989), the Court of Appeals affirmed the . .
District Court’s opinion that a cooperatlve homeowners’.
association was not entitled to tax; exempt status as a saqcial ,
welfare organization described in CPde‘sectxon 501(c) (4) because_
its activities did not benefit a "community".. The association’s
activities were conducted solely for the benefit of property
owners and their guests, and not the general public.

"Flat Top" was organized in 1950 as a nonprofit Oorporatlon.
by individuals who wishaed to develop an artificial lake in the .
area near Beckley, West Virginia. The articles of incorporation !

provided that the purposes of the Associatlon included: "“To own,
control, lease and sell real estatej to build, maintain and )
oparate a lake and other recreatlonal facxlltles for the pleasure
and convenience of its members without profit upon a cooperative :

basis...- % v

The Association acgquired approxlmately 2,200 acres of land
whereon it constructed a 230 acre artificial lake. The land
surrounding the lake front was subdivided into lots and sold at
$1,000 a lot. Access to the property was provided by a two lane |
road constructed by the Association. The road is not a public
highway and bears a sign at the entrance to the development




stating, "Flat Tep Lake Association, Private Property, Members
Only.n e

The articles of incorporation and the bylaws provide that
entry inte the development pro erty, and use of the lake or any
of the other Association facilities is ‘restricted to members and
their guests. There are 375 lots owned by members, There are
permanent structures on 240 of the lots and 80 families reside at
Flat Top on a year round basis. Tha remaining members use their
lots as recreational facilities, :

The are no schools, churches oxr commercial‘establishments
within the bounds of Flat Top lake Property, nor is commercial
development permitted by the Association: bylaws. Although Flat
Top has the requisite number of residents to incorporate as a
class four municipality under West Virginhia law, it has chosen to
continue to operate under statutes applicable to private =
corporations. The Association has, however, undertaken certain
tasks of a guasi~-governmental nature.. Tt has constructed a
bridge within the development, maintains:certain common areas
including the road, a park and the lake itself, and provides
waste disposal for residents, Finally, the association has
arranged for some law enforcement by o¢btaining the appointment of
s, conservator of the peace, for whom it reimburses a local .
Sheriff’s Department. ‘ P '

|

From 1952 to 1979, the Association was tax exempt under
section 501(¢) (4) and its Predecessor|as;a social welfare
organization. In 1979, however, the Service revoked the
organization’s exemption, retroactive;t011975, on the basis that
it 4id not benefit a "community" bearingia "recognizable
relationship to-a governmental unit." | Instead, the Association
existed only for the private benefit ?f its members,

|
The Appeals Court cited Rev. Rul, 74-99, quoting the
statement that the term "community", as contemplated in Code
501(c) (4), "has traditionally been copstrued as having reference
to a geographical unit bearing a reasonably recognizable

relationship to an area ordinarily identifiedkaS'a governmental

subdivision or a unit or district thereof."
The Court concluded that:

The determination of a Ycommunity" for
section 501(c) (4) purposes will generally
-turn on the facts and cirecumstances of the
individual case, See Rev. Rul :80-63, 1980-1
C.B. 166. Nevertheless, the guiding foous
must remain upon whether the would-be
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community is an active part:of. society or a
private refuge for those who ‘would live
apart. In the instant case, Flat Top Lake
Assoclation has obviously done’all within its
power to create a wholly private environment : :
for its members. It is not a community within ° : ?
the contemplation of section 501(c) (4) and
z:nng; claim a tax exemption .for benefitting
self, ' '

With respect to your own application under section 501(c) (4)
of the Code, the evidence in the administrative file clearly
indicates that you come within the holding of the t To
case, discussed above. Thera are only :twelve landowners who
belong to your Association, and, apparently, little Prospect of
many more members. There is no indicja that you are a true
"community" within the gquidelines seti{forth in Rev. Rul. 74=99,
1974-1 C.B. 131 and the Flat Top Lake|cage. The limited number
of member-landowners and the relatively small size of your -
subdivision is strong indication that!you de not resemble a
"geographical unit bearing a reasonably recognizable relationship
to an area ordinarily identified as algovernmantal subdivision oo
a unit or district thereof", quoting ?ev; Rul. 74-99, '

| .
We are cognizant that Rev. Rul. 80~163 states that, as

ak

contemplated by Rev. Rul. 74=99 for purposes of section

501(c) (4), the term “"community" does not iembrace a minimum area

or a certain number of homeowners. Nevertheless, we cannot

ignore the very limited number of member-landowners who benefit
from your cperations. FPFurther, Rev, ul. 80-163 makes clear that
among the most important facts and circumstances utilized by the i
Service to determine whether a particular homeowners’ association
confers a community benefit is "if the association owns and
maintains common areas and facilities|for the use and enjoyment

of the general public as distinguished from areas and facilities
whose use and enjoyment is controlled,and restricted to members

of the association." 1In this regaxd, /we note that the only
property that you control is a small airstrip which abuts your

nembers’ property and a small road which .runs parallel and also

abuts the individual lots of members.! In contrast, the '
organization described in the Flat Top lLike case controlled much
more land and common property (aside from its much larger

membership) and thus more closely resémbled a governmental unit.

Concerning your airstrip, all the evidence poeints to the
conclusion that it is operated for theé private benefit of your
members. It is not connected to any airport and is not listed on
any air charts. It is used by your member-landowners and their . :
guests "about 90% of the time" and may be used by community:; . s
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In summary, you do not meet any| of
"community" within the meaning of Rev.
Top Lake deciszion. Instead,
benafit your member-landowners,
group of individuals, with little or: no
communities or the general public.
benefit means that you are not organ
the common good and general welfare
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Based on the foregoing, we hold
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‘When sending a protest or other, correspondence with respect ‘
‘to this case, you will expedite its receipt. by using the X
following address on the envelop: :
te :
:
Sincar;elg,
el, Exempt Organizations.
=T} :
i
i .
i : :
1 i !
| : H
B . i

Coae

Surname . : ‘ . “ .
v R " K ﬁ_l .
Date v [9o) s22-22 Fl : i
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